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BRIEF FOR APPELLANT 
Jurisdictional Statement 
This is an appeal from a judgment of conviction and sentence by the 
United States District Court on November 2, 1970, and January 21, 1971, 
respectively. This court has jurisdiction of the appeal pursuant to 28 U.S.C. 
1291. 
References to Rulings 
None. The court issued no opinion, memorandum, finding or con- 


clusion pertinent to this appeal. 


STATEMENT OF THE ISSUES PRESENTED 


Should not the conviction by a jury be reversed where the 
evidence did not establish beyond a reasonable doubt that 
Appellant participated in the commission of the alleged 

crime, directly or indirectly, and accordingly was insuf- 


ficient to sustain the jury's finding? 


Was not the Appellant prejudiced by the Court's failure to | 


instruct the jury on Appellant's theory of the case, eee 


that Appellant was compelled by force to accompany unidenti- 


fied persons in their commission of the alleged offense? 


Was not the Appellant prejudiced by the instructions of the 


Court on Aiding and Abetting under circumstances where no guch 


charge was made against Appellant? 


This case nas not previously been before this Court under the same 


or any other title. 
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STATEMENT OF THE CASE: 


This is an appeal from the judgment of the United States Court for 
the District of Columbia entered November 2, 1970, finding the Appellant 
guilty of violating Title 22 of the District of Columbia Code, Section 502 
(assault with a dangerous weapon); and Section 2204 (unauthorized use: of 
vehicle). Count one of the indictment, namely violation of Title 22 of the 
District of Columbia Code, Section 2901 (xobbery) was dismissed by the Court 
after the jury was unable to reach a verdict, and, upon the suggestion of 
the government. Appellant was sentenced by the United States District Court 
(Judge Leonard P. Walsh), upon the verdict found by the jury of guilty on 
counts two and three of the indictment, on January 21, 1971. 

Appellant, upon sentencing, was incarcerated in the District of 
Columbia jail. The indictment alleges in three counts that on July 1, 1969, 
within the District of Columbia, David L. McNeill solely, by force and 
’ violence, took from the person of Michael P. Ross property in his custody 
and possession of a value of about $1,710.; on the same date and at the same 
place, David L. McNeill solely assaulted Michael P. Ross with a dangerous 
weapon, that is, a pistol; and that on the same date and at the non eS 


David L. McNeill solely did take, use,. operate and remove an automobile, 


the property of L. P. Steuart, Northeast, ‘Inc., for his own use and purpose, 


without the consent of the owner of said automobile. 


The evidence disclosed that the alleged robbery, assault with a 
dangerous weapon, and unauthorized use of motor vehicle, were executed by 


three persons, and that only Appellant was apprehended, after a Suse by 


police, at or near 30th and S Streets, S.E., in the District of Columbia. 
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The testimony disclosed that Appellant was arrested by a police officer 


as he came from between houses that backed up to a wooded area near 31st St. 


and Westover Drive, S.E. The arresting officer had radio information to be 
on the lookout for two men who had abandoned a car at 29th Street, S.E. 
At the time of the arrest, Appellant did not have in his possession a pistol 
or any of the property allegedly taken from Michael P. Ross. Police did not 
apprehend or arrest any other person except the Appellant. 

The arresting officer testified that, in response to 4 radio call, 
at approximately 2 p.m., July 1, 1969, he went to 3lst Street and Westover 
Drive, S.E., to wait in his car for anyone who might come out of the woods 
adjacent to that location (TR 97). After a few minutes, he saw a man run out 
between two houses on to 31st Street, and pointed out that man in the court- 
room as the Appellant (TR 98). The officer described the man as running 
very fast, wearing @ blue shirt, breathing heavily, sweating, and very ex- 
cited (TR 98, 99). Following certain arrest procedures, the officer trans- 
ported the man to the 2900 block of S Street, where the car had been aban- 
doned (TR 99). At this point the officer testified that the complainant 
had indicated that the man in custody looked “very much the same" as one of 
the men involved (IR 100). At this time, the arresting officer was given a 
22-caliber revolver by Sgt. Simmons, who was ais0 at the scene (TR 100,101). 
The gun was not taken from the Appellant (TR 101). The point of arrest was 
a very long block away from the point where the car had been abandoned. 
TR 104. The arresting officer described his subject as wearing 2 “green 
striped shirt." (TR 105). 

At trial, Michael P. Ross, business manager of L. P. Steuart, North- 
east, Inc., the complaining witness, testified concerning the occurrence. 


He states that while driving a company car to the company bank at Pennsyl- 
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vania Avenue, S.E., to deposit money, and while driving on Interstate Route 
295 southbound, and exiting on the ramp to Pennsylvania Avenue, a car, ‘stopped 
in front of him. Three men got out and lifted the hood of the car cr 42,43) - 
Ross stated that he stopped behind the car, two men from that car came back 
to his car, and after some conversation, one held a gun at his head, told hin 
to move over, and both got into his car. The driver then pulled ais the 
stopped car and drove off (IR 44). After a chase by the police, the car was 


stopped in the 2900 block of S Street, S.E., and abandoned by the two! men, 


who fled on foot. (TR 44). The man who sat in the middle between the| driver 
and complainant, and who carried the gun, cook the bag containing the cash 
and checks with him cn they left the car (TR 49). Complainant, some time 
later, when a police officer, with a man in custody, approached the a 
ant at the point where the car had been abandoned, and in response to the 
arresting officer's question, indicated that Appellant looked very much the 
same as one of the men who participated in the incident (TR 100). 
Officer Emmert testified that he was called to the scene of the aban- 
doned car for the purpose of obtaining fingerprints (TR 123); that he did 
lift prints from the car (TR 124), but was unable to obtain prints from the 
pistol (TR 137-138). 
Appellant took the stand, and after preliminary questions concerning 
his background, employment, schooling, and so forth, stated that on the 
orning of July 1, 1969, he did not go to work at Roosevelt High School, 
but instead went to his mother's grocery store at 546 14th Street, s; E. 
(TR 171, 172). At about 11:15 a.m., he left the grocery store, and while 
walking down 14th Street, S.E., two men approached him and engaged him in 


conversation. Appellant's testimony regarding this meeting is as follows: 
| 


So she said, "Go ahead." So, as I was going down the 
street, this fellow —- just before I got to the corner two 
fellows approached me. And they said do I know you some— 
where. I said no, not as I know of. So, they -- one of 
them came back, said, "Did you go to Eastern?" I said, "no, 
I went to Chamerlain.” So they asked me some more questions. 
Then they continued on. And I said, then I was listening to . 
them. So they said do you want to make some money. And I 
said how? So he said, he said, “Yow about driving a car for 
us?" And I said, "How can I make money driving a car?" He 
said, "All you got to do is to take me over to 21st, or 22nd 
Street, Northeast." (IR 173). 


Appellant then drove the car to Benning Road in the area of 21st 


Street, at which point the other two men directed him to drive on in the 


direction of Kenilworth Avenue (TR 173, 174). At this point, the two men 
told him to speed up and catch another car before the exit (TR 174). His 
testimony further indicated that when he passed this car, one of the men 
put "something" in his side (TR 174). After this, he gradually stopped the 
car (TR 174, 175). At this same time Appellant was told to get out of the. 
car by one of the two men (TR 175). Appellant was ordered back to the car 
that had stopped behind them (IR 175). As Appellant and the other man 
reached the second car, Appellant was told to get in and drive, whereupon 
the other man pointed the gun at Appellant (TR 175). While driving the car, 
Appellant noticed police behind them, and the other man got excited and told 
him to drive on, which he did (TR 177). Further, Appellant's testimony was 
to the effect that he ‘believes he stopped the car on S Street, S.E., jumped 
out of the car and ran "due South" (TR 177). 

Appellant stated on direct examination that at no time did he have in 
mind robbing anyone, and that he had never been in trouble with the law 
before (TR 177). He also testified that he had never seen these individuals 
before this occasion. When asked why he got into the car with these men in 


the first place, he stated: 


Well, because what they had said, and at the time it 

sounded good to me, $20. But I didn't know what the out- 

come would be. (TR 178). 

Appellant also stated that he never had the gun in his oe 
but that the gun had been pointed at him as well as complainant (IR-175, 
176). Appellant never put his hands on the pouch containing the money and 
checks (TR 178). On cross examination, the Appellant testified that the 
pistol was first put on him as the car he was driving approached the car 
that the other two men wanted to stop. At this time he was ordered to 
speed up, and pass the car (TR 197). Thereafter, the Appellant testified 
categorically that he had no intention of robbing anyone, that he was not 


aware of any plan to rob anyone, that he had no knowledge that this com 


plainant was carrying any money, and that he was unaware that a robbery was 


planned or about to take place (TR 215). 


SUMMARY OF ARGUMENT 


I 


The Evidence was Insufficient to Convict Appellant on 
Any Count of the Indictment 


The Government had the burden of proving beyond a reasonable doubt 
| 
that Appellant was guilty of robbery, assault with a dangerous weapgn, and 


unauthorized use of motor vehicle. As to these charges, it was the [burden 
of the Government to prove each and aS element of these respective 
charges beyond a reasonable doubt. The eecord discloses that the Baer was 
unable to reach a verdict on the charge of robbery, and that count bne of 


indictment charging robbery was dismissed by the Gourt upon the suggestion 
of the Government. The failure of the jury to reach a verdict on count I 
produced a compromised verdict by the jury. Under the indictment, ae 
alone was charged with the commission of those offenses, and there is no 
allegation in the indictment to the effect that he was charged as A princi- 


aloo 


pal on the grounds that he aided and abetted others not named and not pres- 
ent. At trial, the evidence clearly disclosed that Appellant was only one 
of a group of three persons who allegedly committed these crimes, the other 
two not having been identified or apprehended. Under these circumstances, 
the least that is expected in order to prove the charges beyond a reasonable 
doubt, is that Appellant gave aid and comfort and joined in with the others 
in the commission of the crimes charged. In this case, the testimony of 

the Appellant, uncontradicted, is to the effect that he was compelled to 


participate in all of the events that occurred surrounding this incident. 


Ir 


It Was Prejudicial Error for the Court Not to Charge 
The Jury With Respect to the Defense Theory of the Case 


The evidence clearly supported Appellant's defense theory that he 
was forced at gun point to participate in the essential activities directed 
toward the robbery, assault with a dangerous weapon, and unauthorized use 
of a motor vehicle. Whether a request for such an instruction to the jury 
was made by trial counsel, or not, it is the obligation of the Gourt as an 
element of basic fairness to properly instruct the jury with respect to the 


theory of the defense, when such theory is supported in the evidence. 


III. 


The Court's Instruction on Aiding and Abetting Was 
; Insufficient, Unclear and Prejudicial 


Appellant claims that the evidence against him was grossly insuffic- 
jent, and submission of his case to the jury on the theory of aiding and 
abetting, particularly, under the confusing instructions on the law of aid- 
ing and abetting, was unduly prejudicial to him. The defense theory of the 
case was to the effect that at no time did Appellant give aid and comfort or 


io 


i 
| 
| 
have an intent to commit the crimes charged, but that he was compelled by 


others, using force and coercion, to participate in the acts charged. 
Mere presence at the commission of a crime, with knowledge that a crine 
was being committed, is insufficient to prove aiding and abetting (an 
element of the crime) beyond a reasonable doubt. Moreover, when the court's 
instruction to the jury is examined in the light of the evidence produced, 
it clearly appears that the Court over-emphasized the theory of the Govern 
ment that the Appellant was guilty as a principal for the reason that! he 

| 


aided and abetted those engaged in the commission of the crime. This was 


confusing to the jury, and unduly prejudicial to the Appellant. 


The Trial Court should have granted Appellant's motion for Judgnent 


of acquittal at the close of the case. 


ARGUMENT 


I 


The Evidence Was Insufficient to Convict Appellant on 
Any Count of the Indictment 


| 
Appellant should not have been convicted of Counts 2 and 3 of the in- 


dictment on the insufficient evidence purporting to show that he voluntarily 
| 


and intentionally participated in the offenses charged. | 


| 
In the indictment the Government charged only the Appellant with com—- 


mitting the robbery, the assault with a dangerous weapon, and the unauthor- 
| 


ized use of vehicle. Nowhere in the indictment is there reference to the 


others, who allegedly participated in these crimes, or to the allegation 
| 
| 
that Appellant was charged as a principal for the reason that he aided and 
| 


abetted others. The indictment is completely silent with respect to| this 


| 
aspect of the Government's case. 


| 
It is clear from the Government's case that at no time did Appellant 
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have possession of the pistol, or attempt to use it in any way, or render 


assistance to others in its use. There is no evidence relating the gun and 


its use to Appellant. The most that can be said about the Government's 
evidence is that they proved that Appellant was in the automobile, that he 
was at the scene of the crime, that he ran from the automobile on 29th 
Street, S.E., and that he was apprehended shortly thereafter under circum- 
stances that called for the conclusion that he was, in fact, one of those 
who fled from the automobile into the woods nearby. These conclusions are 
supported by the Government's identification evidence, its fingerprint 
evidence, and the evidence of Appellant when he took the stand indicating 
that, in fact, he was present at the scene, drove the automobile, and fled 
from the car. 

Appellant maintains that the evidence is clear and uncontradicted 
that in all of these respects, he was compelled to participate, and at no 
time had the intent or the plan to commit a robbery, assault anyone with a 
gun, or use an automobile without authorization of its owner. Under these 
circumstances, it cannot be said that the Government carried its burden in 
proving beyond a reasonable doubt each and every element of the offenses 


charged. 


II 
It Was Prejudicial Error for the Court Not to Charge 


The Jury With Respect to the Defense Theory of the Case 


The Court committed prejudicial error by failing to instruct the 
jury on Appellant's theory of the case, namely, that he was compelled to 
participate in the crime charged. The Government produced no evidence - 


direct, indirect, or circumstantial - to prove that Appellant was solely 


responsible for the commission of the crimes charged. All of the evidence 


shows clearly that at least three persons were involved in the acts on which 
the charges are based. In the face of the evidence of the Government that 
Appellant was present at the scene when the complainant was first stopped, 
and that he was one of those who fled from the automobile on 29th Street, 
$.E., Appellant took the stand and explained in detail how it was that he 
became involved with the other two men, and ultimately found himself ac 
cused of robbery, assault with a dangerous weapon, and unauthorized use 
of vehicle. Appellant's explanation of the circumstances that placed hin 
at the scene of this offense is a reasonable and plausible one. It went 
uncontradicted by way of evidence, neither on direct, cross-examination, 
nor rebuttal. Further, it established a reasonable and believable defense 
to the charges of the indictment, and was entitled to be given credit in 
the Court's instructions to the jury. 

Analysis of the charge to the jury indicates that the Court was 
quick to accept the theory of the Government that Appellant was guilty as 
a principal on the theory that he aided and abetted others in the commission 
of the crimes charged. However, the instruction to the jury is completely 
lacking in any recognition of the defense theory of the case, namely, that 
Appellant was compelled to participate in the acts charged. 

After an extensive charge to the jury with considerable enphasis on 
the prosecution's theory of the case, namely, that Appellant was guilty 
as a participant, because he “aided and abetted" others in the commission 
of the acts charged, the Court was requested by defense counsel to instruct 
the jury on the question of Appellant's being forced to commit the crimes 


charged (TR 261). After objection by the Government (TR 262), the Court 
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simply restated a part of the law pertinent to the principle of aiding and 
abetting (TR 262). Thereupon, the jury was retired to the jury room to 
commence deliberations, and at 2:10 p.m., the Court received a note from 
the jury that stated: % 
THE DEPUTY CLERK: Judge, on the first charge, is he 
charged for himself, or just being with the men? 
(TR 263). 

At this time, Court and counsel discussed the manner in which the 
jury's question would be answered, and counsel for Appellant again re- 
quested that the jury be instructed concerning Appellant's theory of the 
case that he had been compelled to participate in the acts charged (TR 264, 
265). Thereafter, in an attempt to answer two questions returned by the 
jury, and in an effort to comply with defense counsel's second request for 
some instruction regarding the evidence that appellant was forced into the 
action he took, the Court further instructed the jury in the following 
language: 


There has been testimony to the effect that all of the 
acts which constitute the offense were not, that is, performed 
by the defendant alone, and that the defendant was present at 
the time and place specified in the indictment for the purpose 
of aiding and abetting the participant or participants in the 
commission of the alleged offenses. Now, in prosecution for 
any criminal offense, all persons advising, inciting, or con~ 
niving at the offense of aiding and abetting the principal 


offender, shall be charged as a princi al. (TR 266) 
phasis supplied/ : 


The charge to the jury on the theory of aiding and abetting was over- 


emphasized throughout the instructions, and was ambiguously stated by the 
Court in response to the very specific question returned by the jury. It 
is clear that the jury saw fit to return a note to the Court on this 

very point, and it is understandable that, after the further instruction of 
the Court, the jury was confused to the point that it was unable to reach 
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a verdict on Count I of the indictment. 

The law is that both the Government and the defendant are entitled to 
have the jury clearly instructed on all of the law applicable to their 
respective theories of the case. In this instance, there was abundant 
evidentiary support, in special facts and circumstances, sustaining the 
defense theory of the Appellant. In Brooke v. United States, 128 U.S.App- 
D.C. 19, 385 F.2d 279(1967), at 284, the Court articulately stated! the law 
as follows: 


Where there is evidentiary support for special facts 

sustaining a rational, defensive theory, to which the 

court's attention is specifically directed, the defendant 

is entitled to have the jury charged on that theory. How- 

ever weak the evidence, however implausible the theory may 

appear to be, the matter is for the jury's determination. 

Whether requested by counsel or not, it is the obligation of the 
Court to adequately and clearly instruct the jury on all the elements of the 
law that should govern the jury in its deliberations on the facts. This the 
Court clearly failed to do. 

Trial counsel for Appellant several times urged the Court to clearly 
state the defense theory of the case. The Court's failure to so instruct 
was especially prejudicial to Appellant in light of the Court's over-emphasis 
on the Government's theory of prosecution. The jury may well have been con- 
fused and misled by this insufficient’ treatment which seemed to imply that 

| 
Appellant's theory was somewhat less plausible than that of the Government. 

The Court in its charge to the jury apparently found support in 

the evidence on which to base an instruction of aiding and abetting. How- 


ever, the Court should likewise have accepted the evidence put before it and 


the jury with regard to the theory of defense concerning the compulsion 


placed upon the Appellant to carry out these incidents. The record discloses 
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that trial counsel did, in fact, request the Court to instruct the jury on 


the issue of the Appellant's being forced to participate. But when the 


Government objected to this requested instruction, the Court simply told 
the jury that in connection with the charge on aiding and abetting, they 
must find that the Appellant freely participated in the offenses charged, 
and that it must be an act of his own accord. Trial counsel apparently 
sensed the futility of requesting any further instruction on this point, 
and therefore ceased to urge it. 

Even if trial counsel had not urged such an instruction on the de- 
fense theory of the case, nevertheless the Court's failure to instruct on 
this point would have been prejudicial error. In Tatum v. United States, 88 U.S. 
App. D.C. 386, 190 F.2d 612(1951), at 614, the Court said: 

Obviously failure of counsel to record his exceptions to 

the charge would constitute a waiver of the points not raised. 

It has always been the custom of this Court, however, in cases 

of serious criminal offenses, to check carefully the record for 

error prejudicial to defendant which he did not urge. 

Appellant maintains that in view of the prejudicial matter above dis- 
cussed, and in light of the closeness of the factual issues involved, it 


was reversible error for the Court not to instruct clearly and adequately 


on Appellant's theory at trial. 


IIt 


The Court's Instruction on Aiding And 


Abetting Was Insufficient, Unclear And 
Prejudicial 


Under the instructions given by the Court in this case with respect 
to the aiding and abetting principle of law, it is clear that the Court per- 
mitted the jury to speculate with regard to the actions of Appellant and 


his connection with those who were perpetrating the crime. In effect, the 
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Court did not go much beyond advising the jury that it must find some- 
thing more than mere presence in order to render a judgment of guilty. The 
repeated explanations of the Court regarding aiding and heer all point- 
ed the jury in the direction that if it merely found that Appellant was 
present and had knowledge of the commission of a crime, it could adjudge 
Appellant guilty as a principal. This is made abundantly clear when it is 
considered that the jury returned a note to the Court indicating that it 
thought mere presence would be sufficient to convict as a principal. The 
prejudicial deficiency in the instruction is that the jury should have been 
instructed that it must find that Appellant freely and voluntarily partic- 
ipated in the affair throughout, and that his actions were directed to com—- 
pleting the venture succesSfully as a free agent associated with the others 
for the purpose of committing the crimes. | 

There is no objective relationship between the defense theory and the 
instructions of law given regarding aiding and abetting. Appellant asserts 
that this error on the part of the Court was the basis for the confusion 
that obviously came to the minds of the jury during the course of their 
deliberations, and was further the basis for the jury's disagreement with 
respect to Count I (robbery) of the indictment. : 

This confusion is made very obvious when one considers the first 
note that was returned to the Court by the jury. It stated: "On ithe first 
charge, is he charged for himself or just being with the men?" The words 
"for just being with the men" make it rather clear that the jury was re- 
lating the charge of aiding and abetting with the mere presence of appell-. 
ant at the scene of the alleged crime. In this respect, the jury, because 


of the confusion in the charge, was unable to relate the facts supporting 


the defendant's theory of the case to the charge of aiding and abetting, 


and in particular to the Court's instruction thereon. 
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When the Court began to answer the questions put by the jury, it 
expressed its intention to again charge the jury on aiding and abetting. 
At this point, trial counsel again requested the Court to charge on the 
defense theory that Appellant was forced into the action that he took in 
this case. Thereafter, the Court again restated ets principal charge on 
aiding and abetting, and advised the jury that "a person aids and abets 
another in the commission of a crime if he personally associates himself in 
some way with the criminal venture, with the intent to commit a crime or the 
crimes in question in this particular case." This certainly is deficient as 
an attempt to explain to the jury the theory put forth by the defense in 


this case, namely, that Appellant was forced to associate himself with the 


other two persons involved in the commission of the crimes charged. 


In United States v. Garguilo, 310 F.2d 249 (2 Cir. 1962), the Court 
recognized the possibilities that a jury, under improper instructions with 
regard to aiding and abetting should not be permitted to speculate or con- 
jecture with respect to the association between one or more of those alleged 
to be in the commission of a crime. The Court stated that knowledge that a 
crime is being committed, even coupled with presence at the scene, is gen- 
erally not enough to constitute aiding and abetting. Further, the Court 
cited Nye & Nissen v. United States, 336 U.S. 613, 619, 69 S.Ct. 766, 93 
L.Ed.919 (1949), where the Supreme Court quoted Judge Hand in United States 
v. Peoni, 100 F.2d 401, 402, (2 Cir. 1938), as follows: 

In order’ to aid and abet another to commit a crime 
it is necessary that a defendant in some sort associate 
himself with the venture, that he participate in it as in 
something that he wishes to bring about, that he seek by 


his action to make it succeed. 


Nowhere in the Court's instruction to the jury did it advise the jury 


did it advise the jury in plain words that the mere presence and guilty 
knowledge on the part of Appellant was not sufficient, unless they were 


convinced beyond a reasonable doubt that Appellant was doing something to 


forward the crime - that he was a participant, rather than merely a knowing 


spectator. In the instant case, the circumstances were even stronger than 
in United States v. Garguilo, supra. Here there is positive, uncontra- 
dicted evidence that Appellant was forced to take every action cece coming 
upon the car driven by the complaining witness. Appellant is confronted 
with the same fear that confronted the Court in United States v. Garguilo, 
supra, at 254, namely, that the Court "quite unwittingly and simply by en- 
phasis, may have led the jury to believe that a finding of ee ccence and 


knowledge on the part of ... was enough for conviction." 

When the instruction to the jury is considered in its overall light, 
it is clear that the Court emphasized and re-emphasized its instructions on 
aiding and abetting, and at the same time, failed to instruct the jury with 
respect to Appellant's theory that he had been forced to act as he did in 

| 
this instance. It is clear that the jury was not told in plain words how 
it should relate the facts and evidence in this case to the over-all in- 
struction to the jury. The Court should have instructed the jury |that they 
must be convinced beyond a reasonable doubt that not only was Appellant 
present with full knowledge that a crime was taking place, but that he was 
a willing participant in this activity, and that he was ancient eden its 
successful outcome. Moreover, the Court should have made it clear that the 


law of aiding and abetting in no sense reduced the standard of guilt necessary 


to convict. 


In the context in which this aiding and abetting instruction was 
given, and in light of the jury's confusion as evidenced by the note, it 


seems to imply to the jury that conviction can be supported on a lesser 


standard of guilt. This was error, regardless, for proof beyond a reason- 


able doubt is the sole required standard to convict Appellant as a princi- 
pal. 

It is only under these circumstances that Appellant should have been 
convicted, if at all, by the jury. 

For all of these reasons, Appellant contends that he was unduly pre- 


judiced by the deficient and erroneous instructions of the Court. 


CONCLUSION 


It is, therefore, respectfully submitted that this Court should 
reverse the order of judgment entered below and direct the entry of a 


judgment of acquittal. 


Respectfully submitted, 


George H. Clark 

WILKES & ARTIS 

700 Tower Building 
Washington, D. C. 20005 


Counsel for Appellant 
(Appointed by this Court) 
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| 
Brief for Appellant was mailed, postage prepaid, this 26th 


day of May, 1971, to the United States Attorney for the 


District of Columbia, United States Court House, Washington, 
| 


D. C., 20001. 


GEORGE H. CLARK, 

WILKES & ARTIS 

700 Tower Building 
Washington, D. C. 20005 


Counsel for Appellant 
(Appointed by this Court) 
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ISSUE PRESENTED * 
In the opinion of appellee, the following issue is pre- 
sented: 


Whether the trial court properly instructed the jury on 
aiding and abetting. 


* This case has not previously been before this Court. 


Ruited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 71-1155 


UNITED STATES OF AMERICA, APPELLEE 
v. 


Davip L. MCNEILL, APPELLANT 


Appeal from the United States. District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged by a three-count indictment filed 
on September 7, 1969, with robbery, assault with a dan- 
gerous weapon and unauthorized use of a vehicle, in 
violation of 22 D.C. Code §§ 2901, 502 and 2204, respec- 
tively. Trial was. held on October 28, 29 and 30 and No- 
vember 2, 1970, before the Honorable Leonard P. Walsh 
and a jury. Appellant was found guilty of assault with 
a dangerous weapon and unauthorized use of a vehicle. 


2 Although the jury foreman announced to the court that the 


jury had agreed upon a. verdict of guilty of robbery, upon a poll 
of the jury one of the jurors announced her verdict as not guilty 


(1) 


2 


On January 21, 1971, appellant was sentenced to incar- 
ceration for two to six years for assault with a dangerous 
weapon and one year for une2uthorized use of a vehicle, 
said sentences to run concurrently. This appeal followed. 

On July 1, 1969, Michael P. Ross was employed by L.P. 
Steuart Company and was transporting company receipts, 
$1,709 in cash and $75,000 in checks secured in a small 
green pouch, to the bank for deposit. The automobile 
that he was driving was owned by the company but lent 
to him for his personal use. While Ross was proceeding 
on Interstate Route 295 immediately before the ramp ap- 
proach to Pennsylvania Avenue, Southeast, an automobile 
passed, proceeded down the ramp, and halted before pro- 
ceeding onto Pennsylvania Avenue.* Three men emerged 
from the car, went to its front and lifted the hood, and 
Mr. Ross stopped his car immediately. Two of the men 
then came back to Mr. Ross’ car and asked if he had any 
jumper cables.* After an affirmative reply, Mr. Ross 
turned his head to look behind him in order to back his 


car; and when he turned around again to the front, one 
of the men stuck a gun to his head and ordered him to 
move over (Tr. 42-47). 

Both men entered the car as Mr. Ross slid to the pas- 
senger side of the front seat, and the man holding the gun 
pointed it at Mr. Ross’ stomach. The second man pro- 


of robbery. Thereafter the court accepted the jury’s verdict of 
guilty on the other two counts and determined that the jury was 
hung concerning the robbery count. The court declared a mistrial 
on that count only, and the prosecutor stated that the robbery 
count would be dismissed at the time of sentencing (Tr. 268-278). 


2 The time was approximately 1:45 p.m. (Tr. 45). 


3 The offense occurred on a Tuesday, and Mr. Ross testified that 
the automobile he was driving had been washed the preceding 
weekend. When the two assailants approached his car to make 
their inquiry, Mr. Ross rolled down his closed window partway 
(Tr. 49-50). After the car had been abandoned by the assailants, 
a latent fingerprint was removed from the outside of the window 
on the driver’s side of the car (Tr. 129), was compared with a 
known fingerprint of appellant (Tr. 140-141, 147), and was found 
to be a print of the middle finger on appellant’s left hand (Tr. 147- 
148). 
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ceeded to drive Mr. Ross’ automobile around the halted 
automobile with the raised hood and drove down Pennsyl- 
vania Avenue, followed by a police car. A chase ensued, 
which terminated in the 2900 block of S Street when the 
automobile turned into a small entrance beside an apart- 
ment building. The driver of the car exited from the left 
side, and the other assailant emerged from the right side 
after Mr. Ross. Both criminals then leaped a fence at 
the end of the entrance, the assailant who had held the 
gun of Mr. Ross escaping with the pouch. Some time 
thereafter one of them, the man who had been the driver, 
was returned by the police to the scene of the abortive 
escape and was shown to Mr. Ross (Tr. 44, 48-51). While 
Mr. Ross could not specifically identify appellant as one 
of his assailants, he did testify that he resembled one of 
the assailants in dress and build (Tr. 51-52). 

On cross-examination Mr. Ross stated that the receipts 
were usually taken to the bank by a porter (Tr. 56). He 
further stated that the only conversation he overheard 
while in the car with his assailants was a conversation 
involving their pursuit by the police when the driver said 
he was going to “shake the policemen” (Tr. 59). 

Officer Edwin L. McDermon of the Metropolitan Police 
was proceeding in a marked cruiser along Interstate 
Route 295 and exited via the Pennsylvania Avenue ramp 
when his progress was halted by a line of four or five 
cars. He noticed the first car in the line with its hood up 
and saw two men run to the driver’s side of the following 
car. The two men entered the second car as the occupant 
slid over, and they proceeded to drive around the automo- 
bile with the raised hood. When the automobile turned 
onto Fairlawn Avenue, Officer McDermon turned on his 
siren to investigate “why the two men got in the front 
seat.” A chase ensued with speeds in excess of sixty miles 
per hour, during which the officer broadcast a lookout 
for the automobile. The chase concluded when he found 
the automobile abandoned by the two individuals in the 
2900 block of S Street. After speaking with Mr. Ross, 
he broadcast another lookout for the two men who had 
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entered the wooded area. Thereafter appellant was re- 
turned to the scene by another officer (Tr. 28-32). Ap- 
pellant closely resembled in build and dress the second 
individual who entered Mr. Ross’ car on the Pennsylvania 
Avenue exit ramp (Tr. 32-33) .* 

Officer Dwight Vasey of the Metropolitan Police heard 
the first radio broadcast at about 2:00 p.m. and the sub- 
sequent broadcast concerning the flight of the two rob- 
bers. After traveling for about five minutes, he parked on 
the opposite side of the woods from where they had aban- 
doned Mr. Ross’ car, and shortly thereafter appellant 
emerged from the woods “running very fast” until he 
was stopped by the officer (Tr. 95-98). Thereafter, at the 
precinct, after appellant had been advised of his rights 
on two separate occasions by Officer Vasey’s reading from 
Form PD-47, appellant remarked while the officer was 
preparing papers, “I don’t know why I got mixed up in 
this,” and added that his girl friend had earlier tried to 
talk him out of participating (Tr. 106-110).° The state- 
ment was also heard by Officer Bernard Emmert (Tr. 
110, 132-133). 

Appellant testified on his own behalf. He stated that 
on the day in question he was approached by two men 
who, after some preliminary conversation, asked him to 
drive a car for them. Then they spoke about stealing a 


4 Both Mr. Ross and the officer particularly noticed that the shirt 
worn by appellant matched that of one of the assailants (Tr. 33, 52). 
The shirt was also particularly noted by Mr. Henry Hinnant, Jr., 
who testified that he observed the two assailants exit from Mr. 
Ross’ car and vault across the fence (Tr. 63-67). Mr Hinnant 
additionally saw the other assailant discard a gun (Tr. 68). Mr. 
Hinnant could testify only that appellant resembled one of the 
individuals (Tr. 72-73). 


8 The court heard before trial appellant’s motion to suppress his 
statement. Both Officer Vasey and Officer Emmert testified at the 
hearing on the motion (Tr. 5-23), and after arguments by both 
counsel, the court denied it (Tr. 23-25). Appellant, on cross- 
examination during trial, denied making the admission that he 
participated and was sorry he got involved, although he did testify 
that he said, “My girl friend she always tell me all the time about 
getting involved in any trouble at the time” (Tr. 214-215). 
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car, but he was not particularly interested. Thereafter 
he agreed to drive the car for a consideration of about 
$20. The man from whom they were to get this car was 
supposed to be black, and when appellant saw a white 
man (Mr. Ross) driving the car, he balked. At this 
point one of the men placed a gun in his side and in- 
structed him what to do (Tr. 171-174). While the man 
who originally held the gun on him went to the driver of 
the ear they stopped, appellant was told by the second 
man, who at this point was aiming a gun at him, to get 
into the car and drive it (Tr. 175).° While they were 
driving the stolen automobile, he noticed the police car 
behind him, but the man with the gun told him to keep . 
driving. When. they eventually stopped, he got out on the 
driver’s side? and fled because he was scared (Tr. 176- 
177). 

On. cross-examination appellant stated that he also 
drove the first automobile, although he knew that it was 
not the automobile he was being paid to drive. The rea- 
son that he drove both automobiles was “[t]o go pick up 
another car” (Tr. 190-192). He additionally stated that 
although he was. supposed to find the second automobile at 
21st Street and Benning Road, he came to that inter- 
section and continued driving beyond it (Tr. 195). In 
speaking of his arrest, appellant noted that he was not 
running as Officer Vasey had. stated (Tr. 98) but was 
only walking (Tr.. 212). 


It is not quite clear from appellant’s testimony where appeliant 
stood before entering Mr. Ross’ car, although apparently he was at 
the rear of the first car (Tr. 208). This is in contradiction to the 
testimony of Mr. Ross (Tr. 44, 49) and Officer McDermon (Tr. 
29, 282) and is also inconsistent with the location of his fingerprint 
(Tr. 129). 


7 Appellant testified that Mr. Ross was seated in the middle of the 
automobile when it was stolen (Tr. 177), and apparently the man 
who held the gun on him went in front of the car and entered 
on the passenger side of the front seat (Tr. 204-205). This is 
in contradiction to the testimony of Mr. Ross (Tr. 47) and Officer 
McDermon (Tr.. 30). 


6 
ARGUMENT 


The trial court properly instructed the jury on aiding 
and abetting. 


(Tr. 178-174, 186, 228, 258-262, 264-268) 


Appellant makes numerous contentions concerning the 
use by the trial court of the instruction on aiding and 
abetting, all of which appellant claims constitute reversible 
error. We disagree. 

Appellant initially contends that he was only charged 
in the indictment as a principal, and that therefore 
he could not be convicted of aiding and abetting. The 
law in this jurisdiction is of course to the contrary, and 
United States v. Gaither, —— U.S. App. D.C. ——-, —— 
n.l, 440 F.2d 262, 263 n.1 (1971), is dispositive of the 
issue. See 22 D.C. Code § 105. 

Appellant next contends that because he presented a 
defense which, if believed by the jury, would have resulted 
in his acquittal, the government failed to meet its burden 
of establishing his guilt. While appellant characterizes 
his evidence as “clear and uncontradicted” (Brief for 
appellant, p. 9), it is obvious that his defense, particu- 
larly his own testimony, was fraught with contradictions 
by both the testimony of eyewitnesses, see footnotes 6 and 
7, supra, and the physical evidence, see footnote 3, supra. 
Appellant’s contention, reduced to its essence, is merely 
that the jury did not accept his version of the events. 
The jury, however, certainly acted within its proper 
sphere and rendered its verdict upon the evidence that 
was before it. Since, “[o]f all the issues which are in the 
highest order for a jury one is hard pressed to suggest 
one more firmly intended and more plainly suited for 
jury determination than that of credibility,” Johnson v. 
United States, 188 U.S. App. D.C. 174, 178, 426 F.2d 651, 
655 (1970) (en banc), cert. dismissed as improvidently 
granted, 401 U.S. 846 (1971), appellant’s contention is 
patently without merit. 

Appellant also argues that the trial court erred in in- 
structing the jury on aiding and abetting without specify- 
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ing, either in conjunction with that instruction or in ad- 
dition to it, his theory of the case. The record specifically 
refutes this contention. After the trial court had con- 
cluded its initial instructions to the jury and counsel 
were invited to the bench, appellant’s counsel requested 
that the jury be instructed “on the question of the de- 
fendant being forced to commit the robbery, that is to 
say, that he has to have the intent of the other persons 
involved” (Tr. 261). After objection by the prosecutor, 
appellant’s counsel stated, “I don’t think it has been 
clearly stated that he could be forced to go, as he has 
testified in this case, he has indicated” (Tr. 262). There- 
after the following ensued: 


(IN OPEN CouRT) 


Tae Court: Ladies and Gentlemen of the jury, 
the Court feels that it has adequately charged you 
so far as the defendant is concerned on aiding and 
abetting. It must, his action, if you find that he did 


participate, must be freely done. It must be of his 
own doing. And that he is interested in the result, 
it is of his own accord. It is not— 


(AT THE BENCH) 


Tue Court: Is that all right? 
Mr. MITCHELL [defense counsel]: Yes. (Tr. 262.) 


Additionally, even if this Court were to find that the 
aforementioned instruction, given immediately before the 
jury retired, was insufficient in and of itself, the trial 
court emphasized, pursuant to appellant’s request (Tr. 
228), that mere presence was insufficient to constitute 
aiding and abetting (Tr. 258, 267); that appellant must 
be found not guilty if he was not present “for the purpose 
of aiding and abetting others” (Tr. 259); and that ap- 
pellant must be found to have been interested in the suc- 
cess of the venture before he could be found guilty (Tr. 
258-259, 267) .* 


8 We note additionally that appellant’s trial counsel did not object 
to the instructions. Therefore, this Court must find that plain error 
‘was committed as a prerequisite to reversal. F.g., United States v. 
Powell, D.C. Cir. No. 28,888, decided May 10, 1971, slip op. at 4. 
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Appellant further contends, however, that even if there 
were no error in the initial instructions, the trial court 
erred by reinstructing on aiding and abetting after receiv- 
ing a note from the jury. Although appellant did register 
a general objection to any additional instructions, he did 
not object to the instruction actually given (Tr. 264-268), 
and in view of the note appellant would be hard pressed 
to deny that the trial court acted within its discretion in 
reinstructing the jury. In any event, appellant’s objec- 
tion now to the reinstruction, if we correctly understand 
his position, appears to be that the instruction on aid- 
ing and abetting did not sufficiently embrace his theory 
of the defense and was therefore erroneous. However, the 
trial court emphasized that mere presence was insufficient 
(Tr. 267) and repeatedly, on three separate occasions, in- 
structed that appellant must have participated in the 
commission of the offenses with an interest in success- 
fully accomplishing the acts constituting the venture (Tr. 
267). Clearly there was no error.” 

Appellant finally contends that the instruction as given 
was improper. As previously noted, appellant’s trial 
counsel entered no objection to the substance of the 
charge, but only requested that the instruction emphasize 
that mere presence was insufficient. That request was 
complied with (Tr. 258, 267). Recently this Court noted 
once again the essential elements for conviction as an 
aider and abettor: 


[Mlere presence alone is not sufficient to convict one 
of aiding and abetting. What is required is evidence 


® Appellant’s own testimony, in any event, established beyond a 
reasonable doubt that he entered into a venture to commit the 
offense of unauthorized use of a vehicle (Tr. 173-174, 186). Even 
if one were to accept his testimony as credible, it is clear that he was 
guilty of unauthorized use of a vehicle and assault with a danger- 
ous weapon, since he initially entered the venture willingly. The 
fact that a weapon was used in the commission of the unauthorized 
use of vehicle and that he may not have been initially aware of the 
intention of his joint venturer to use a weapon in the commission 
of that offense does not relieve him of criminal liability. Cf. Long 
v. United States, 124 U.S. App. D.C. 14, 360 F.2d 829 (1966). 
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that the accused knowingly associate himself in some 
way with the criminal venture, that he participate 
in it as in something that he wishes to bring about 
and that he seek by his action to make it succ 
United States v. Lumpkin, D.C. Cir. No. 24,410, de- 
cided June 21, 1971, slip op. at 10. 


While the trial court did not specifically use this langu- 
age, it did in substance instruct the jury to this effect. 
The jury was admonished that mere presence was not 
enough (Tr. 258, 267). The court instructed, inter aha, 
that “[h]e must have knowledge of the commission of 
the offense, he must be present for the purpose of assist- 
ing, he must be interested in the successful conclusion of 
the offense in general” (Tr. 258) ; “that he knew of the 
commission of the crime, that he was in favor of it, that 
he assisted, that he advised, that he connived in some 
way with others to a successful culmination of that par- 
ticular offense” (Tr. 267). Coupled with the court’s in- 
itial instruction to the jury, given immediately before 
they retired to deliberate, that appellant’s participation 
“must be freely done. It must be of his own doing. And 
that he is interested in the result, it is of his own accord” 
(Tr. 262), the record clearly supports our contention that 
the trial court adequately and fairly instructed the jury. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 
JoHN A. TERRY, 
Davi C. WOLL, 
JoHN S. RANSOM, 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


Appellant, by his attorney, files this Reply Brief To Brief of 


Appellee filed July 8, 1971. 


The Court's Instruction on Aiding and Abetting 
Was Insufficient, Unclear and Prejudicial 


In the brief in chief, Appellant contended that the Court's | 
several instructions on aiding and abetting, through emphasis, implied 
to the jury that Appellant could be adjudged guilty as a principal if 
he was merely present with knowledge that a crime was being Committed: 
This, together with the failure of the Court to first state Appellant's 
theory of defense, was clearly error requiring reversal. | 

The instructions on aiding and abetting could be considered as 
proper if, and only if, they had followed an adequate instruction as to 
the defense theory. For unless the jury could first find that Appellant 
willingly drove the stolen automobile, no determination that he vas a 
"participant" sufficient to be convicted as principal (that is, an aider 
and abettor) could reasonably be made. However, the jury was not permit- 
ted to first determine the issue of Appellant's willing participation, but 
instead was confusingly instructed solely on the issue of his liability as 
an aider and abettor. 

Absent an instruction on the issue of Appellant's willing participa- 
tion in driving the automobile, the jury must have based its findings on 
mere presence. But presence by itself is inusfficient to make one an 
aider and abettor. As well stated in United States v. Garguilo, 310 F.2d 
249 (2 Cir.1962), such presence is not enough to allow a jury to convict: 

"yet, even in an age when solitude is so detested 
and 'togetherness' so valued, a jury could hardly be 
permitted to find that the mere furnishing of company 


to a person engaged in crime renders the companion 
an aider or abettor." 


Thus, the jury could well have been misled into deciding that 
Appellant's knowledge that a crime was being committed coupled with his 
mere presence at the scene was itself enough to convict Appellant as an 
aider and abettor. 

If Appellant did not willingly participate, he can in no way be said 
to have aided and abetted. But nowhere in the various instructions did the 
Court clearly charge the jury that it must find Appellant innocent of aid- 
ing and abetting if it believed the defense that he was forced, at gunpoint, 
to participate in the events of July 1, 1969. Instead, the Court merely 
made the following perfunctory charge: 

"Tf you find that he was present, but he was not 
there for the purpose of aiding and abetting others 
in the commission of the criminal offense, then you 


must find the defendant not guilty." (TR 259, 260). 


This broad charge, Appellant maintains, was insufficient, particu- 


larly in light of Appellant's subsequent request for further clarification: 


"I would ask Your Honor to instruct them on the 
question of the defendant being forced to commit 
the robbery, that is to say, that he has to have 
the intent apart from the intent of the other persons 
involved. That is to say, that if in fact the gun was 
put on him this would take away his intent to rob. Or, 
it may take away his intent to be an active participant 
in the robbery." (TR 261) 


After objection by the Government, the request was denied. While 
the Court did instruct that Appellant's participation must be "freely done" 
(TR 262), it never stated that Appellant's account of the events, if 
believed, would preclude a finding of guilt, either as an aider and 


abettor or as principal. 


Further, since the additional aiding and abetting instruction was 
given in answer to a written query from the jury ("On the first charge 
is the charge for himself or just being with the men?") (TR 265), only 
the greatest care and precision should have been used by the Court jin 
giving it. Instead, in the context in which they were given, the 3 
instructions were likely quite confusing to the jury, and from them the 
jury might well have incorrectly inferred that by merely finding Appellant 
to have been an aider and abettor, it was somehow finding him less ‘than 
guilty. 

That the Court implied that a finding of guilt as an aider and 
abettor could be supported by a lesser standard of guilt is made clear 
by the Court's additional instruction: : 

"Now, you may find the defendant guilty of the 
crimes charged in the indictment without finding: that 
he personally committed each of the acts constituting 
the offense in question, or that he was personally 


present at the commission of the offense in question." 
(TR 266). 


The Court continued in this abstract manner without specifically 


relating the charge to Appellant's theory of defense: 


"Any person who advises, incites, or connives at the 
offense of all or some of the acts which constitute 
the robbery, the assault with a dangerous weapon, | 
the unauthorized use of a vehicle, if they abet, if 
they assist, if they advise, if they connive, if they 
are interested in the suffcessful culmination of the 
acts in question, then in the District of Columbia, 
they are charged as a principal." (TR 266, 267). 


Since no evidencews presented that in any way showed Appellant to 


have abetted, assisted, connived, or been interested in furthering the 


alleged crimes this instruction was clearly erroneous. Indeed, the 
evidence at best tended to show that Appel lant had merely been present 
with knowledge, a fact which is not enough to support conviction. Other 
evidence in the form of testimony showed that Appellant's participation 
was not willing, and therefore was not the type of participation that, 
coupled with presence, could properly be used to convict Appellant as 
an aider and abettor. 


Even if a2] the instructions together properly set forth the law 


of aiding and abetting, the order and manner in which they were presented 


resulted in an over-emphasis that severely prejudiced Appellant. For 
example, at one point the Court emphasized presence (TR 258) and purpose 
(TR 259), and then at another emphasized that Appellant must have been 
interested in the success of the alleged crime (TR 267). This disjointed 
presentation of the law was unclear, insufficient and prejudicial to the 
rights of Appellant. What was said in United States v. Garguilo, supra 
at 254 can clearly be applied to the case at bar: 
“reading the entire charge, we cannot overcome a 

fear that the judge, quite unwittingly and simply 

by emphasis, may have led the jury to believe that a 

finding of presence and knowledge on the part of 

Macchia was enough for conviction." 


CONCLUSION 
It is, therefore, respectfully submitted that this Court should 


reverse the order of judgment entered below and direct the entry ofa 


judgment of acquittal. 


Respectfully submitted, 


George H. Clark 

WILKES & ARTIS 

700 Tower Building 
Washington, D. C. 20005 


Counsel for Appellant 
(Appointed by this Court) 
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